STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

HOLI DAY ROTARY ENDOAVENT
FUND, | NC.,
Petiti oner,
VS. Case No. 97-5354

DEPARTMENT OF REVENUE

Respondent .

N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was conducted in this
case on Septenber 10, 1998, in Tanpa, Florida, before Lawence P.
St evenson, a duly designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Larry C. Schalles, C P.A
Treasurer, Holiday Rotary
Endowrent Fund, Inc.
5728 Main Street
New Port Richey, Florida 34652

For Respondent: WIIliam B. Ni ckel
Assi st ant General Counsel
Depart nent of Revenue
501 South Cal houn Street, Suite 304
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

The issue presented for decision in this case is whether the
Hol i day Rotary Endowrent Fund, Inc. (“Holiday Endownent”) is
eligible for a consumer certificate of exenption as a charitable

institution pursuant to Section 212.08(7)(0), Florida Statutes.






PRELI M NARY STATEMENT

On or about Cctober 13, 1997, the Departnent of Revenue
issued its notice of intent to deny the Holiday Endownent’s
application for a consuner’s certificate of exenption, pursuant
to Section 212.08(7), Florida Statutes. On Cctober 24, 1997, the
Hol i day Endownent tinely chall enged that denial with a request
for hearing. On Novenber 7, 1997, the Departnent forwarded the
request to the Division of Adm nistrative Hearings for the
assignment of an Adm nistrative Law Judge and the conduct of a
formal hearing pursuant to Sections 120.569 and 120.57, Florida
St at ut es.

On Novenber 19, 1997, this matter was assigned to Judge
WlliamF. Quattlebaum who set the case for final hearing on
March 16, 1998. On January 13, 1998, the parties filed a joint
stipulation of facts. By order dated February 4, 1998, the case
was continued and ultimtely reschedul ed for Septenber 10, 1998.
Due to scheduling conflicts, the case was reassigned to the
under si gned and heard on Septenber 10, 1998.

At the final hearing, the Holiday Endownent presented the
testinmony of Larry C. Schalles, its Treasurer and qualified
representative. The Departnent presented no w tnesses.

The Holiday Endownent’s Exhibit 1 was admtted into
evi dence. The Departnent offered no exhibits.

No transcript of the proceeding was ordered. The Holi day

Endowrent filed a proposed recomended order on Septenber 16,



1998. The Departnment of Revenue filed a Proposed Recommended
Order on Septenber 22, 1998.
FI NDI NGS OF FACT

Based on the oral and docunentary evi dence adduced at the
final hearing, and the entire record in this proceeding, the
follow ng findings of fact are made:

1. Petitioner, the Holiday Endownent, is an organization
incorporated in the State of Florida as a not-for-profit
corporation under Chapter 617, Florida Statutes. It was forned
in OCctober 1996 by the Holiday Rotary Cub of Holiday, Florida,
as a vehicle for accruing funds to contribute to the various
charities supported by the Holiday Rotary C ub.

2. The Holiday Endownent is exenpt fromfederal inconme tax
under Section 501(a) of the Internal Revenue Code as an
organi zati on described in Section 501(c)(3), having obtained an
exenption letter fromthe Internal Revenue Service on My 30,
1997.

3. Larry Schalles, Treasurer of the Holiday Endowrent,
testified that annual fundraising achieves variable results, and
that the nmenbership of the Holiday Rotary Club seeks to attain
stability in its philanthropic endeavors by placing a portion of
its funds into the Holiday Endowrent each year. Once the
endownent is built up, the interest can be used to pay for
schol arshi ps each year, |eaving the principal intact.

4. At all times relevant to this proceeding, the sole



active function of the Holiday Endowrent has been to rai se noneys
to establish the endowrent fund. All noneys raised by the

Hol i day Endownent are invested in the fund to provide



scholarships in the future. Al of the Holiday Endowrent’s fund
raising activities are conducted by unpai d vol unt eers.

5. At all times relevant to this proceedi ng, the Holiday
Endowrent has made no expenditures of any Kkind.

6. The Departnent denied the Holiday Endownent’s
application for a certificate of exenption on the ground that the
Hol i day Endowmrent did not qualify as a charitable institution
under the seven criteria set forth in Section 212.08(7)(0)?2.b.

Fl ori da Statutes.

7. In particular, the Departnent found that the Holiday
Endowrent does not expend in excess of 50%of its operational
expenditures toward qualified charitable services, neaning that
the provision of a charitable service is not the organization’s
sole or primary function. As set forth above, the Holiday
Endowrent has in fact nade no expenditures of any kind.

8. The Departnent also found that the Holiday Endowrent
does not provide a reasonabl e percentage of services free of
charge or at a substantially reduced cost to persons unable to
pay for such service.

9. The Holiday Endowrent’s response is that the exenption
shoul d nonet hel ess be granted, because any expenditures it makes
in the future will be for charitable purposes.

CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has

jurisdiction over the parties and subject matter of this cause,



pursuant to Section 120.57(1), Florida Statutes.



11. The Departnent of Revenue is the state agency charged
wi th enforcenent of Chapter 212, Florida Statutes. The
Departnent’s statutory duties include the issuance of
certificates of exenption. Section 212.084, Florida Statutes.

12. The Hol i day Endownent has the burden of denonstrating
its entitlement to the exenption, which nust be strictly

construed agai nst the taxpayer seeking it. Capital Gty Country

Club, Inc. v. Tucker, 613 So. 2d 448, 452 (Fla. 1993); Asphalt

Pavers, Inc. v. Departnent of Revenue, 584 So. 2d 55, 57 (Fla.

1st DCA 1991).

13. The Holiday Endowrent clainms that it is entitled to the
certificate of exenption as a "charitable organi zation" pursuant
to Section 212.08(7)(0), Florida Statutes, which provides in
pertinent part:

1. There are exenpt fromthe tax inposed by
this chapter transactions invol ving:

* * *

b. Sales or leases to nonprofit religious,
nonprofit charitable, nonprofit scientific,
or nonprofit educational institutions when
used in carrying on their customary nonprofit
religious, nonprofit charitable, nonprofit
scientific, or nonprofit educational
activities, including church ceneteries...

* * *
2. The provisions of this section
aut hori zing exenptions fromtax shall be

strictly defined, limted, and applied in
each category as foll ows:

* * *



b. "Charitable institutions"” nmeans only
nonprofit corporations qualified as nonprofit
pursuant to s. 501(c)(3), Internal Revenue
Code of 1954, as anended, and ot her nonprofit
entities, the sole or primary function of
which is to provide, or to raise funds for

or gani zati ons which provide, one or nore of
the follow ng services if a reasonable

per cent age of such service is provided free
of charge, or at a substantially reduced
cost, to persons, aninmals, or organizations
that are unable to pay for such service:

(I') Medical aid for the relief of disease,
injury, or disability;

(I'l) Regular provision of physical
necessities such as food, clothing, or
shel ter;

(1) Services for the prevention of or
rehabilitation of persons from al coholism or
drug abuse; the prevention of suicide; or the
alleviation of nental, physical, or sensory
heal t h probl ens;

(I'V) Social welfare services including
adoption placenent, child care, comunity
care for the elderly, and other soci al

wel fare services which clearly and
substantially benefit a client population

whi ch is disadvantaged or suffers a hardship;

(V) Medical research for the relief of
di sease, injury, or disability;

(VI) Legal services; or

(VIl) Food, shelter, or nedical care for
ani mal s or adoption services, cruelty

i nvestigations, or education prograns
concerni ng ani mal s;

and the termincludes groups providing

vol unteer staff to organi zations desi gnated
as charitabl e organi zati ons under this sub-
subpar agr aph; nonprofit organi zations the
sole or primary purpose of which is to
coordi nate, network, or link other
institutions designated as charitable



institutions under this sub-subparagraph with
t hose persons, aninmals, or organizations in
need of their services; and nonprofit
national, state, district, or other

governi ng, coordinating, or adm nistrative
organi zations the sole or primry purpose of
which is to represent or regulate the
customary activities of other institutions
designated as charitable institutions under

t hi s sub- subpar agr aph. . .

14. Strictly construing Section 212.08(7)(0)2.b., Florida
Statutes, the charitable exenption is available to the Holiday
Endowrent only if it satisfies two requirenents: (1) it is a
desi gnat ed Section 501(c)(3) nonprofit organization; and (2) its
sole or primary function is to provide, or raise funds for
organi zations that provide, at |east one of the seven
specifically identified services, if a reasonabl e percentage of
the service is provided free of charge or at a substantially
reduced cost to recipients who are unable to pay for the service.

15. Section 212.08(7)(0o), Florida Statutes, does not
further define the term"sole or primary function.” However, the
Depart ment of Revenue has provided a definition in Rule 12A-
1.001(3)(g)3.e., Florida Adm nistrative Code:

"Sole or primary function" neans that a
charitable institution, excluding hospitals,
must establish and support its function as
providing or raising funds for services as
outlined in subparagraphs 1. and 2. above
[the seven services identified in the
statute], by expending in excess of 50.0
percent of the charitable institution’s
operational expenditures towards "qualified
charitabl e services," as defined in

subparagraph 2.a.-g., within the charitable
institution’s nost recent fiscal year.
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16. For the Holiday Endowrent to fall within the definition
of "sole or primary function,” it nust show that, within its nbst
recent fiscal year, at |east 50 percent of its expenditures
provi ded at | east one of the seven specifically designated
services, or went to organizations that provide at |east one of
the seven specifically designated services.

17. It was not disputed that the Holiday Endowrent has the
required federal tax status and thus neets the first requirenent
for a charitable organization. However, the Holiday Endowrent
fails to satisfy the second requi renent because it did not
denonstrate that 50 percent of its expenditures in its nost
recent fiscal year were for providing, or for the raising of
funds for organi zations which provide, at |east one of the seven
designated services in Section 212.08(7)(0)2.b., Florida
Statutes. The Holiday Endowrent currently provides no charitable
services. Thus, the Holiday Endownrent is ineligible for the
certificate of exenption.

18. Neither party to this proceedi ng addressed the
applicability of either Section 212.084(6), Florida Statutes, or
its inplenmenting Rule 12A-1.038(7)(b), Florida Adm nistrative
Code. These provisions allow the Departnent of Revenue to issue
tenporary exenption certificates to newly organi zed charitable
organi zations, when a lack of historical information prevents the
applicant fromqualifying imediately for an exenption

certificate.
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19. Vet her the Holiday Endownent would qualify for such a
tenporary certificate cannot be determ ned fromthe sparse record
of this proceeding. However, nothing in that record shows that
t he Departnent of Revenue took any steps to ascertain whether the
applicant was aware of this procedure, even when it was plain
fromthe application that the |ack of historical expenditure
informati on rendered the Holiday Endownrent ineligible for the
regul ar exenption certificate. It is suggested that the
Department of Revenue in the future provide nore assistance to
simlar applicants, to the end of naking proceedi ngs such as this
unnecessary.

RECOMVENDATI ON

Upon the foregoing Findings of Fact and Concl usi ons of Law,
it is recoomended that the Departnent of Revenue enter a final
order denying the certificate of exenption sought by the Holiday
Rot ary Endownrent Fund, |nc.

DONE AND ENTERED this 26th day of Cctober, 1998, in

Tal | ahassee, Leon County, Florida.

LAWRENCE P. STEVENSON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 26th day of October, 1998.
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COPI ES FURNI SHED

Larry C. Schalles, C P.A

Treasurer, Holiday Rotary
Endowrent Fund, I nc.

5728 Main Street

New Port Richey, Florida 34652

WIlliam B. Ni ckel

Assi st ant General Counsel

Departnent of Revenue

501 South Cal houn Street, Suite 304
Tal | ahassee, Florida 32399-1050
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Li nda Lettera, General Counse
Depart ment of Revenue

204 Carlton Building

Tal | ahassee, Florida 32399-0100

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this recommended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.

14



